Michigan Association of District Court Magistrates
Hall of Justice
April 19, 2018
SCAOQO Update

Directives, Resources, and Information

Model policy regarding cooperation with law enforcement agencies that need to pursue
their official duties in the courthouse.

Beginning April 23, all judges, referees, magistrates, registers, law clerks, and research
attorneys will participate in a judicial time study. See also the roster of the Judiciary
Resources Advisory Committee members.

Memo on the National Task Force on Fines, Fees, and Bail Practices.

Memo regarding Alcohol Detection Systems

Michigan Trial Court Standards for Courtroom Technology was amended to require
separate mic channels for foreign language interpreters.

Update to the Case File Management Standards, Component 36, to clarify the
preparations courts should make for file-destruction projects.

E-filing in Michigan, April 2018 update.

PBT’s available to district and municipal courts.

Memo from SOS regarding Driver Responsibility Fee changes.

Court Rules & Administrative Orders

Proposed

MCR Cite: 1.109, 2.107, 2.113, 2.114, 3.206, 3.901, 3.931, 3.961, 4.302, 5.113, 5.114,
6.001, 6.101, 8.117, and 8.119

ADM File No: 2002-37

Effective Date: September 20, 2017 (Comment expired January 1, 2017)

Staff Comment: The amendments in this proposal are intended to begin moving trial courts

toward a statewide uniform e-Filing process. The rules are required to be in
place to enable SCAQ’s e-Filing vendor to begin programming the statewide
solution. In addition, the proposal would move existing language into MCR
1.109 as a way to, for the first time, include most filing requirements in one
single rule, instead of scattered in various rules. The proposal largely mirrors
the administrative orders that most e-Filing pilot projects have operated under,
but contains some significant new provisions. For example, courts would be
required to maintain documents in an electronic document management
system, and the electronic record would be the official court record. *Pending
results of 1/23/18 public hearing.


http://courts.mi.gov/Administration/SCAO/Documents/General-Administrative/ModelPolicyReCoopLawEnfAgencies.pdf
http://courts.mi.gov/education/stats/Documents/TimeStudyMemoFeb2018.pdf
http://courts.mi.gov/education/stats/Documents/JRAC-CommitteeMembers.pdf
http://courts.mi.gov/education/stats/Documents/JRAC-CommitteeMembers.pdf
http://courts.mi.gov/Administration/SCAO/Documents/General-Administrative/CCJ-COSCA-Resolution.pdf
http://courts.mi.gov/Administration/SCAO/Documents/Traffic-Criminal/ADS_SuspensionRemoved.pdf
http://courts.mi.gov/Administration/SCAO/Resources/Documents/standards/ct_stds.pdf
http://courts.mi.gov/Administration/SCAO/Resources/Documents/standards/cf_stds.pdf
http://courts.mi.gov/Administration/SCAO/Documents/efiling/Spring2018MiFILE-Newsletter.pdf
http://courts.mi.gov/Administration/SCAO/Documents/Traffic-Criminal/PBT-Request.pdf
http://courts.mi.gov/Administration/SCAO/Documents/Traffic-Criminal/SOS-DRF-Changes2018.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2002-37_2017-09-20_FormattedOrder_AmendmentOf1.109.pdf

MCR Cite:
ADM File No:

Comment expires:

Staff Comment:

MCR Cite:
ADM File No:

Comment expires:

Staff Comment:

MCR Cite:
ADM File No:

Comment expires:

Staff Comment:

MCR Cite:
ADM File No:

Comment expires:

Staff Comment:

MCR Cite:
ADM File No:

Comment Expires:

Staff Comment:

6.429

2015-04

May 1, 2018

This proposed amendment is intended to provide trial courts with broader
authority to sua sponte address erroneous judgments of sentence, following the
Court’s recent consideration of the issue in People v Comer, 500 Mich 278
(2017).

9.200, et seq.

2015-14

December 1, 2016

The proposed amendments rearrange and renumber the rules applicable to
the Judicial Tenure Commission to provide clarity and facilitate
navigation. The proposed amendments also include new rules and
revisions of current rules regarding costs and sanctions, as well as other
substantive proposed changes. *Pending results of 1/17/17 public
hearing.

8.110 and 8.111

2015-20

October 1, 2017

The proposed amendments would explicitly provide that corrective action may
be taken by the State Court Administrator, under the Supreme Court’s
direction, against a judge whose actions raise the question of the propriety of
the judge’s continued service. Such corrective action may include relieving a
judge of the judge’s caseload and reassigning such cases to another judge or
judges. The proposed amendments also would provide explicit authority for a
chief judge (with approval from the State Court Administrator) to order a judge
to submit to an independent medical examination if there is a good faith doubt
as to the judge’s fitness that prompted the chief judge’s report. *Pending
results of 1/23/18 public hearing.

6.610

2016-08

April 1, 2018

The proposed amendment of MCR 6.610 would eliminate an arguable conflict
between MCR 6.610(E)(4) and MCR 6.610(E)(7).

7.212

2016-25

February 1, 2018

The proposed amendment of MCR 7.212 was submitted by the Court of
Appeals. Proposed amendments of MCR 7.212 would require an
appellant to file an appendix with specific documents within 14 days after
filing the appellant’s principal brief. The proposal is intended to identify
for practitioners the key portions of the record that the court deems
necessary for thorough and efficient review of the issues on appeal.


http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2015-04_2018-01-17_FormattedOrder_PropAmendtOfMCR6.429.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2015-14_2016-08-11_formatted%20order_revised%20to%20add%20MCR%209.200.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2015-20_2017-06-21_PropAmendtOfMCR8.110-8.111.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-08_2017-12-13_FormattedOrder_PropAmendtOfMCR6.610.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-25_2017-10-17_FormattedOrder_PropAmendtOf7.212.pdf
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9.112 and 9.131

2016-30

April 1, 2018

The proposed amendments of MCR 9.112 and MCR 9.131 would provide that
spouses of Attorney Grievance Commission or Attorney Discipline Board
members or employees would be subject to the same procedure for review of
allegations of misconduct as the board or commission member or employee.
This change would comport with recent Supreme Court practice. These
proposed amendments are intended to address any perceived conflict of interest
that may exist if the procedures in MCR 9.112 were to be used to review a
request for investigation of the spouse of a member or employee of the
Attorney Grievance Commission or Attorney Discipline Board.

1.16

2016-31

April 1, 2018

These alternative proposed amendments of MRPC 1.16(b) are intended to
address the possibility of an involuntary plea as the result of an attorney’s
threat to withdraw as counsel for a criminal client if that client does not accept
a previously offered plea (under Alternative A) or more broadly if a lawyer
seeks to withdraw because the lawyer considers the client’s objective
repugnant or imprudent. Under the proposed amendments, the attorney would
be required to advise the client that the attorney may not withdraw without
permission of the court. Under Alternative A, the requirement would apply
only where the client refuses to accept a previously-offered plea agreement;
under Alternative B, the requirement would apply in any criminal case in
which the lawyer intends to withdraw under MRPC 1.16(b)(3). These proposed
amendments arose during the Court’s consideration of People v Townsend,
docket 153153.

6.310, 6.429, and 6.431

2016-42

April 1, 2018

The proposed amendments of MCR 6.310, 6.429, and 6.431 would
provide a “prison-mailbox” rule for post-sentencing motions to withdraw
plea, motions to correct an invalid sentence, and motions for new trial
filed by in pro per defendants in the custody of the Department of
Corrections.

9.211

2016-45

April 1, 2018

The proposed amendment of MCR 9.122 would establish a 56- day time period
within which a grievant may file a complaint in the Supreme Court after the
Attorney Grievance Commission has dismissed a request for investigation.


http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-30_2017-12-13_FormattedOrder_PropAmendtOfMCR9.112-9.131.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-31_2017-12-13_FormattedOrder_PropAmendtOfMRPC1.16.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-42_2017-12-20_FormattedOrder_PropAmendtOfMCR6.310-6.429-6.431.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-45_2017-12-13_FormattedOrder_PropAmendtOfMCR9.122.pdf
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1.18and 7.3

2016-49

May 1, 2018

The proposed addition of new rule MRPC 1.18 and amendment of MRPC 7.3
would clarify the ethical duties that lawyers owe to prospective clients and
create consistency in the use of the term “prospective client.” This proposal
was submitted to the Court by the Representative Assembly of the State Bar of
Michigan.

6.417

2017-10

May 1, 2018

This proposed new rule, based on FR Crim P 26.3, would require a trial court
to provide parties an opportunity to comment on a proposed order of mistrial,
to state their consent or objection, or suggest alternatives. The proposal was
pursued following the Court’s consideration of People v Howard, docket
153651.

2017-26

July 1, 2018

The proposed amendments of Canon 3 and Canon 7 of the Code of Judicial
Conduct would incorporate the ABA Model Code of Judicial Conduct 2.10
language and clarify its application to public comments made by judges.

2.602

2014-29

May 1, 2018

The amendment of MCR 2.602 provides procedural rules regarding entry of
consent orders for conditional dismissal.

6.425

2014-36

May 1, 2018

The amendments of MCR 6.425(G) reflect recent changes to the appellate
counsel assignment process by extending and segmenting the timeframe for
courts to respond to appointment requests, requiring judges to provide a
statement of reason when appellate counsel is denied, encouraging courts to
liberally grant untimely requests for appellate counsel in guilty plea cases,
requiring the filing of all lower court transcripts as part of an order appointing
counsel, and clarifying MAACS’ assumption of the trial court’s service
obligations.


http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2016-49_2018-01-17_FormattedOrder_PropAmendtOfMRPC7.3-New1.18.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2017-10_2018-01-17_FormattedOrder_PropAddOfMCR6.417.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Court%20Rules/2017-26_2018-03-14_FormattedOrder_PropAmendtofCanon3-7.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Adopted/2014-29_2018-02-28__FormattedOrder_AmendtOfMCR2.602.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Adopted/2014-36_2018-03-28_FormattedOrder_AmendtOfMCR6.425.pdf
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2.105

2016-23

May 1, 2018

The amendment of MCR 2.105 adds reference to service on the “agent for
service of process” so that it is consistent with MCL 449.1105(a)(2).

3.977 and 6.425

2017-08

May 1, 2018

The amendments of MCR 3.977(J) were submitted by the Court of Appeals,
and require the production of the complete transcript in appeals from
termination of parental rights proceedings when counsel is appointed by the
court. The amendments codify existing practice in many courts, and the Court
of Appeals believes they promote proper consideration of appeal issues and
eliminate unnecessary delays to the appellate process. Note that the proposal
published for comment also contained a similar revision of MCR 6.425. That
concept is included with other substantive changes as part of ADM File No.
2014-36 at MCR 6.425(G)(1)(f) and will be incorporated in the order that
issues in that file.

Legislation

MCL 333.27102

2018 PA 5

January 28, 2018

Makes numerous revisions to the Medical Marihuana Facilities Licensing
Act, many of which are technical in nature. Significant amendments
include the following:

e Creating protection for certified public accountants (CPAs) and
financial institutions from certain civil, criminal, and
administrative sanctions when, respectively, they review a
financial statement for or provide a financial service to a licensee.

e Prohibiting the Medical Marihuana Licensing Board from issuing a
facility license unless the municipality in which an applicant
intends to operate has adopted an ordinance allowing that type of
facility.

e Revising the information a municipality must provide if it adopts
ordinances that allow facilities to operate in its jurisdiction, and
requiring that the information be provided to the Department of
Licensing and Regulatory Affairs (LARA) and not to the Board.

e Allowing a grower to sell marihuana to another grower, and
allowing a processor to sell and transfer marihuana or marihuana-
infused products to another processor.

e Allowing, with some exceptions, information provided to LARA
by a municipality to be subject to FOIA.

e Allowing certain transfers of marihuana between licensees to be
done without a secure transporter if specified conditions are met.


http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Adopted/2016-23_2018-03-28_FormattedOrder_AmendtOfMCR2.105.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Adopted/2017-08_2018-03-28_FormattedOrder_AmendtOfMCR3.977.pdf
https://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2018-PA-0010.pdf
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Statute Cite:
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MCL 750.1 — 750.568

2018 PA 29 and 2018 PA 30

May 22, 2018

Amends the Michigan Penal Code by adding Section 204b, to apply the
federal standards for explosives, and Section 204c, to prohibit a person
from handling explosive materials while under the influence of an
alcoholic liquor or controlled substance. A person that violates this
section is guilty of a misdemeanor punishable by imprisonment for not
more than two years or a fine of not more than $10,000.00, or both. PA 30
amends the sentencing guidelines in the Code of Criminal Procedure to
include a violation of the newly created 204b. The act adds a Class “G”
public safety sentencing guideline for the crime of importing,
manufacturing, distributing, or storing explosives in violation of certain
federal laws and regulations, which would include a maximum
imprisonment sentence of two years.

MCL 257.732a

2018 PA 43

March 1, 2018

Beginning September 30, 2018, a Driver’s Responsibility Fee (DRF) that
had been assessed could not be collected; an individual would not be liable
for an outstanding DRF or responsible for completing community service;
and an individual whose driving privileges were suspended for unpaid
DRFs could reinstate his or her operator's license.

MCL 257.1-257.923

2018 PA 44

March 1, 2018

The Department of Treasury will work with MDOS, DHHS, the
Unemployment Insurance Agency, Michigan Works, and MDOC to
educate individuals whose DRF obligations have been affected by the
changes made to the law. (Appropriate $160,000 to implement).

MCL 257.732a

2018 PA 45

March 1, 2018

If an individual entered into an installment payment plan for DRFs on or
before February 1, 2018, then the balance could not be collected and the
individual would not be responsible for any outstanding DRFs. If driving
privileges had been suspended, the individual could reinstate his or her
operator’s license.


https://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2018-PA-0029.pdf
https://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2018-PA-0030.pdf
https://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2018-PA-0043.pdf
https://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2018-PA-0044.pdf
https://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2018-PA-0045.pdf
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MCL 257.304

2018 PA 48

March 1, 2018

Currently, the Vehicle Code requires SOS to issue a “restricted” license to
a person whose license was suspended because of a DUI (alcohol or
drugs) if the person was admitted into a DWI/sobriety court. All DRFs are
held in abeyance during participation in the program, but then must be
assessed and paid under the payment schedule described in the code. The
bill would waive the DRFs for a person who successfully completed a
DW]/sobriety court program on or after October 1, 2018.

MCL 257.255

2018 PA 64

June 12, 2018

Amends the Michigan Vehicle Code to require a person to attach a valid
registration plate to his or her vehicle not later than 30 days after the
vehicle was registered or the vehicle’s registration was renewed.

Violation of this provision is a civil infraction with a civil fine of up to
$100. Misdemeanor penalties apply if the vehicle is a commercial vehicle.

MCL 760.1 - 777.69

2018 PA 65

June 12, 2018

Amends the Code of Criminal Procedure by doing the following:

e Requires an individual’s arrest record to be removed from the Internet
Criminal History Access Tool (ICHAT) if the charge or charges were
dismissed before trial.

e Requires an arrest record, biometric data, fingerprints, and DNA
samples to be expunged or destroyed, and an entry of a charge to be
removed from the Law Enforcement Information Network (LEIN), if
the prosecutor agreed, or if the prosecutor or judge did not object
within 60 days after an order of dismissal was issued.

e Requires the Michigan Department of State Police (MSP) to comply
with the requirements after receiving an order from the district or
circuit court. Tie barred with 2018 PA 66 and 2018 PA 67.

MCL 28.214

2018 PA 66

June 12, 2018

Amends the CJIS Policy Council Act to require the Criminal Justice
Information Systems Policy Council to establish policy and promulgate
rules concerning expunction or destruction of information and data in
criminal justice information systems, as required by 2018 PA 65.


https://www.legislature.mi.gov/documents/2017-2018/publicact/pdf/2018-PA-0048.pdf
http://www.legislature.mi.gov/(S(4p1zuwphbjdh53bdunadfmsf))/mileg.aspx?page=getObject&objectName=2017-HB-4535
http://www.legislature.mi.gov/(S(4p1zuwphbjdh53bdunadfmsf))/mileg.aspx?page=getObject&objectName=2017-HB-4536
http://www.legislature.mi.gov/(S(4p1zuwphbjdh53bdunadfmsf))/mileg.aspx?page=getObject&objectName=2017-HB-4537

Statute Cite: MCL 28.243

P.A. Number: 2018 PA 67
Effective Date: June 12, 2018
What it Does: Amends the fingerprinting law to reflect the following:

e Requires an individual’s arrest record to be removed from ICHAT if
the charge or charges were dismissed before trial.

e Requires an arrest record, biometric data, and fingerprints to be
xpunged, and an entry of a charge to be removed from LEIN, if the
prosecutor agreed, or the prosecutor or judge did not object within 60
days after an order of dismissal was issued.

e Requires the MSP to comply with the bill’s requirements after
receiving an order from the district or circuit court.

e Specifies that an existing exception to requirements for the destruction
of biometric data and an arrest card for certain individuals would apply
except as provided under this law.

Case Law

People v Bennett, Mich | (2018): The Michigan Supreme Court vacated “that part of
the [unpublished] Court of Appeals judgment addressing whether the erroneous admission of . . .
music videos and gang-affiliation evidence was harmless,” and remanded to the Court of
Appeals to “determin[e] whether the defendant . . . carried his burden of showing prejudice”
under the applicable standards of review for preserved and unpreserved evidentiary issues;
additionally, the Supreme Court directed the Court of Appeals to “address whether the
erroneously admitted evidence, in conjunction with the prosecutor’s arguments in closing that
this evidence showed the ‘mentality’ of the defendant and his friends on the night of the offense
and the ‘lifestyle’ they lived, constituted impermissible character evidence used to prove that the
defendant “acted in conformity with the character traits commonly associated with gang
members on a particular occasion, in violation of MRE 404(a). “[T]he Court of Appeals failed to
adequately explain why the erroneous admission of the music videos was harmless under [the
outcome-determinative standard of review for preserved error], especially in light of the
prosecutor’s concession that the record d[id] not reflect . . . a gang-motivated killing, the
defendant’s admission that he was the shooter, and, in particular, the defendant’s asserted
affirmative defenses of self-defense and defense of others, which the prosecution bore the burden
of disproving beyond a reasonable doubt.” Id. at ___ (noting that these same considerations
applied to the unpreserved error in the admission of the gang-affiliation testimony).

District of Columbia v Wesby, 583 US __,  (2018): This case relates to the fourth
amendment and probable cause for warrantless arrest of partygoers in a vacant house. District of
Columbia police officers responded to a complaint about loud music and illegal activities in a
vacant house. They found a make-shift strip club in the living room, and a naked woman and
several men in an upstairs bedroom. Many partygoers scattered when they saw the uniformed
officers, and some hid. The officers questioned everyone and got inconsistent stories. Two
women identified “Peaches” as the house’s tenant and said that she had given the partygoers
permission to have the party. But Peaches was not there. When the officers spoke by phone to
Peaches, she was nervous, agitated, and evasive. At first, she claimed that she was renting the
house and had given the partygoers permission to have the party, but she eventually admitted that



http://www.legislature.mi.gov/(S(4p1zuwphbjdh53bdunadfmsf))/mileg.aspx?page=getObject&objectName=2017-HB-4538
http://publicdocs.courts.mi.gov/sct/public/orders/155115_64_01.pdf
https://www.law.cornell.edu/supct/pdf/15-1485.pdf

she did not have permission to use the house. The owner confirmed that he had not given
anyone permission to be there. The officers then arrested the partygoers for unlawful entry. The
Supreme Court ruled the officers had probable cause to arrest partygoers in a vacant house for
unlawful entry; “[c]onsidering the totality of the circumstances, the officers made an ‘entirely
reasonable inference’ that the partygoers were knowingly taking advantage of a vacant house as
a venue for their late-night party” where multiple neighbors informed the officers that the nearly
barren house had been vacant for several months, “[t]he living room had been converted into a
makeshift strip club,” and “the partygoers gave vague and implausible responses” to the officers’
questions about who had given them permission to enter (holding that the District and the
officers were entitled to summary judgment in the partygoers’ action for false arrest under the
Fourth Amendment, 42 USC 1983, and District law, and noting that “[t]here was no controlling
case holding that a bona fide belief of a right to enter defeats probable cause, that officers cannot
infer a suspect’s guilty state of mind based on his conduct alone, or that officers must accept a
suspect’s innocent explanation at face value”) (citation omitted).

People v Bruner, Mich | (2018). Carl Bruner 1l was convicted following a jury trial
of first degree premeditated murder, assault with intent to commit murder, being a felon in
possession of a firearm, and possession of a firearm during the commission of a felony. This
was in connection with the shooting of two security guards outside a Detroit nightclub in June
2012. No eyewitnesses saw the shooter. Bruner was tried jointly before a single jury with
codefendant Michael Lawson. The prosecution argued that Bruner was the shooter and that he
was aided or abetted by Lawson. Bruner denied being present at the scene and was not the
shooter. A witness that testified in the preliminary examination against Lawson was deemed
unavailable at trial but his testimony against Lawson was allowed to be read in court to the single
jury and instead of saying “Bruner” where the witness indicated that name in his testimony, they
said “blank.” The single jury was given the “limited instruction” to not consider the redacted
testimony against Bruner and only against Lawson. The defendant appealed and the Court of
Appeals affirmed both defendants’ convictions in an unpublished per curiam opinion, issued
October 11, 2016 (docket nos. 325730 and 326542), holding that Bruner’s right to confront the
witnesses against him under the Sixth Amendment of the United States Constitution was not
implicated by the testimony of the witness. The defendant applied for leave to appeal in the
Supreme Court, which ordered and heard oral argument on whether to grant the application or
take other peremptory action. 500 Mich 1031 (2017). In a unanimous opinion by Justice
McCormack, the Supreme Court, in lieu of granting leave to appeal, held: “[T]he admission at a
joint trial with a single jury of an unavailable witness’s prior testimony about a codefendant’s
confession violated the defendant’s constitutional right to confrontation, notwithstanding the
redaction of the defendant’s name and the reading of a limiting instruction to the jury” because
“[t]he defendant had no opportunity to cross-examine the witness, and because the substance of
the witness’s testimony—the codefendant’s confession that implicated the defendant—was so
powerfully incriminating, the limiting instruction and redaction were ineffective to cure the
Confrontation Clause violation.” The judgement of the Court of Appeals was reversed, and the
case was remanded for that Court to consider whether the prosecution established that error was
harmless beyond a reasonable doubt.

People v Pennington, _ Mich App __, _ (2018). The defendant’s convictions arose from the
December 24, 2013 shooting death of the victim in the driveway of Great Lakes Power &
Equipment. It is undisputed that the defendant shot the victim during a verbal altercation,
causing his death. Two witnesses, each with varying stories testified. Their versions varied from

9


http://publicdocs.courts.mi.gov:81/OPINIONS/FINAL/SCT/154779_102_01.pdf
http://publicdocs.courts.mi.gov/opinions/final/coa/20180322_c323231_135_323231.opn.pdf

the statement that the defendant provided which was that he shot the victim in self-defense and
that the victim was “coming at me with a gun.” A surveillance camera on the scene captured
much of the encounter and the defendant’s statement was inconsistent with the events on video.
In the video the victim had his hands near his sides and nothing was in his hand. The defendant
argued that at most, he was guilty of voluntary manslaughter. The trial court rejected his self-
defense theory and found him guilty of second-degree murder and the firearm charges. The
defendant appealed claiming that the court improperly reviewed testimony from his preliminary
examination transcript. He also claimed that his convictions must be reversed because he was
denied the effective assistance of counsel. The defendant also argued that the trial court erred by
failing to consider the lesser included offense of manslaughter and convicting him instead of
second-degree murder. He requested that his sentence be vacated and that his case be remanded
to a different judge. He asserts that the trial court sentenced him pursuant to a blanket policy of
imposing a sentence at the top of the guidelines on defendants who exercise their right to a trial
rather than pleading guilty. The defendant did go to trial and did receive the highest sentence
that can be imposed within the guidelines. The COA disagreed with all of the claims except for
the last, agreeing that “[A] policy of sentencing all defendants who go to trial to the top of the
guidelines is fundamentally inconsistent with the principle of individualized sentences” and “is a
violation of both due process and [the] law governing sentencing.” They affirm the defendant’s
convictions, vacate his sentences, and remand for resentencing before a different judge.

People v Cook, Mich App __,  (2018). The defendant was charged with operating a
vehicle with the presence of a controlled substance third offense and misdemeanor possession of
marijuana. The defendant filed a motion requesting an evidentiary hearing so that she could
prove her Section 8 defense to both charges. The court denied the defendant’s motion. The
defendant appealed. This matter is before the COA on remand from the Supreme Court, which
directed the COA to consider, as on leave granted, “the following issues: (1) whether the
defendant’s plea was conditional and reserved her right to appeal, (2) whether the defendant
waived appeal of the trial court’s decision denying her an evidentiary hearing under Section 8 of
the Michigan Medical Marihuana Act [[MMMA)], MCL 333.26421 et seq., if her guilty plea was
not conditional, and (3) if the defendant has preserved her right to appeal, whether the trial court
erred in denying defendant a Section 8 evidentiary hearing.” We affirm defendant’s conviction
and conclude that (1) defendant’s plea was not conditional, a fact that defendant admits, (2)
defendant waived the right to appeal the trial court’s denial of an evidentiary hearing under
Section 8 of the statute, MCL 333.26428, and (3) we are precluded from resolving the third issue
on remand because, as noted under (2), the issue was waived. “[B]y tendering an unconditional
guilty plea, defendant waived the Section 8 [affirmative] defense[, MCL 333.26428,] and cannot
raise the denial of the defense on appeal” because “[i]t is an affirmative defense to charges that
the prosecution has the right to bring against a defendant” and “defendants raising a Section 8
defense must ultimately be able to prove their factual entitlement to that defense at trial”;
“[t]hus, a Section 8 defense does not implicate the right of a prosecutor to bring a defendant to
trial in the first instance, as the defense specifically contemplates the matter potentially
proceeding to a trial, where the defense will be weighed by the jury,” and “[a] guilty plea waives
all the rights and challenges associated with that trial.”

People v Anderson, Mich __,  (2018). The defendant was charged with assault with

intent to commit murder, carrying a concealed weapon, felonious assault, and carrying a firearm
during the commission of a felony following an incident that allegedly occurred between her and
the victim (father of her child). The only evidence presented at the preliminary examination was
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the victim’s testimony. The judge found the victim’s testimony not credible and therefore
dismissed the complaint. The prosecutor appealed to the circuit court where the judge treated the
claim of appeal as a motion and denied it without further explanation. The COA affirmed in a
split decision. People v Anderson, unpublished per curiam opinion of the Court of Appeals,
issued Nov 29, 2016 (Docket No. 327905). The prosecutor sought leave to appeal in the
Supreme Court, which ordered and heard oral argument on whether to grant the application or
take other peremptory action. 500 Mich 1011 (2017). In a unanimous opinion the Court, in lieu
of granting leave to appeal, held that “[ A] magistrate’s duty at a preliminary examination is to
consider all the evidence presented, including the credibility of both the prosecution and defense
witnesses’ testimony, and to determine on that basis whether there is probable cause to believe
that the defendant has committed a crime, i.e., whether the evidence presented is sufficient to
cause a person of ordinary prudence and caution to conscientiously entertain a reasonable belief
in the accused’s guilt”; “[i]f a witness’s lack of credibility, when considered together with the
other evidence presented during the examination, is so lacking that a person of ordinary prudence
and caution [would not] conscientiously entertain a reasonable belief of the accused’s guilt, a
magistrate may not bind over the defendant for trial.” (quotation marks and citations omitted;
third alteration in original) (noting that “the adversarial nature of a preliminary examination
would be largely meaningless if a magistrate were required to accept as true any testimony that is
not patently incredible or that does not defy physical reality”).

People v Williams, Mich App ___, _ (2018). In 2016, the Michigan State Police, using a
decoy, conducted a sting operation at the Greektown Casino in Detroit. The decoy placed a $100
ticket on the deck of a slot machine and sat about a foot away from the machine with her back to
the ticket while she played on her cell phone. At some point, the defendant approached the decoy
and the ticket, passed by twice while looking at the decoy and the ticket, walked behind the
decoy, reached down, took the ticket with her right hand and immediately walked away. The
police arrested the defendant after she walked about five feet with the ticket in her hand. She
was charged with Larceny from Person and Larceny in a Building. She was sentenced to two
years’ probation for each violation. The defendant appealed her convictions indicating that there
was insufficient evidence to convict her of larceny from the person because the prosecution
failed to prove, beyond a reasonable doubt, that she took property from the person of another.
The COA disagreed. The defendant also argued that her conviction should be vacated because
the prosecution failed to prove that she intended to permanently deprive the decoy of the ticket.
The COA disagreed. However, the COA directed the parties to brief an additional issue
“whether under the circumstances of this case, the convictions for larceny from a person and
larceny in a building are inconsistent such that one of the two convictions must be vacated.”
After a review of the briefs and record, the COA concluded that “a larceny may be ‘from a
person’ or ‘in a building,” but not both at the same time”; “[t]he fact that the victim of a larceny
from a person is in a building at the time of the larceny, is not sufficient to convict of larceny in a
building . . . [t]hus, although a defendant may be charged with these offenses in the alternative as
to the same larceny, he may not be convicted of both (affirming the defendant’s conviction of
larceny from a person, MCL 750.357, and vacating the defendant’s conviction of larceny in a
building, MCL 750.360, because “the two convictions require findings that are mutually
exclusive, a circumstance resulting in a situation where a guilty verdict on one count logically
excludes a finding of guilt on the other”) (quotation marks and citation omitted).
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